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POWER OF THE PRESIDENT TO 
PARDON FOR CONTEMPT OF 
COURT 


The District Court of the United States 
for the Northern District of Illinois, 
Eastern Division, in the case of United 
States v. Grossman (not yet reported) 
holds that the President is without au- 
thority or power to pardon in cases of 
contempt of court, either civil or ecrimi- 
nal. ; 

The President derives his pardoning 
power from Article II, Section 2, of the 
Constitution, which provides: 

‘“‘The President * * * shall have 
power to grant reprieves and pardons for 
offenses against the United States, except 
in cases of impeachment.’’ In determin- 
ing whether or not a contempt of court 
is a public offense, the Court declared that 
it would be well to look at the background 
of our institutions, and to emphasize some 
of the basic canons of construction which 
necessarily must guide the courts to an 
intelligent and proper constitutional in- 
terpretation. 

‘‘Our Constitution fortunately is still 
a vital instrument,’’ said the court. ‘‘Sim- 
ply regarded, it is an exposition of our 
scheme of government. It gives life, pro- 
viding only it receives wise and under- 
standing treatment. The courts, through 
their power of interpretation, can con- 
tinue its vitality or contribute materially 
towards its destruction.’’ 

The Court then mentions the rule, as 
clearly stated by Mr. Justice Gray in the 
Legal Tender Case (110 U. S. 421, 439), 
that ‘‘A constitution establishing a frame 
of government, declaring fundamental 
principles and creating a national sover- 
eignty, and intended to endure for ages 
and to be adapted to the various crises of 





human affairs, is not to be interpreted 
with the strictness of a private contract.”’ 

The court also dwells upon the theory 
of the three distinct departments of gov- 
ernment and quotes from Mr. Justice 
Miller in Kilbourn v. Thompson (103 U. 
S. 168), wherein the Supreme Court 
sounded a warning against the danger of 
encroachment by one department upon 
another : 

‘““In the main, however, that instru- 
ment, the model on which are constructed 
the fundamental laws of the states, has 
blocked out with singular precision and 
in bold lines, in its three primary articles, 
the allotment of power to the executive, 
the legislative and judicial departments 
of the government. It also remains true, 
as a general rule, that the powers con- 
fided by the Constitution to one of these 
departments cannot be exercised by 
another. 

‘‘It may be said that these are truisms 
which need no repetition here to give them 
force. But while the experience of almost 
a century has in general shown a wise 
and commendable forbearance in each of 
these branches from encroachment upon 
the others, it is not to be denied that such 
attempts have been made, and it is be- 
lieved not always without success. The 
inerease in the number of states, in their 
population and wealth, and in the amount 
of power, if not in its nature, to be exer- 
cised by the Federal Government, presents 
powerful and growing temptations to 
those to whom that exercise is entrusted, 
to overstep the just boundaries of their 
own department, and enter upon the do- 
main of one of the others, or to assume 
powers not entrusted to either of them.’ 

With these principles in mind the couri, 
in a very able and rather lengthy opinion, 
took up for decision the question whether 
the executive has the power to pardon 
offenders against judicial authority, or as 
stated in different words by the court, 
‘*TIs the judicial power of the government 
dependent upon the good will of the 
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executive?’’ We quote from the opinion 
of the court as follows: 

‘The word ‘offense’ in Article II, Sec- 
tion 2, referring to the pardoning power 
of the President embraces only those 
offenses declared to be such by the solemn 
action of the legislative body. Contempt 
of court, although maybe a crime at com- 
mon law, is not an indictable offense under 
the acts of Congress because it is not ex- 
pressly set forth in the Criminal Code and 
is not in violation of any criminal statute 
of the Federal Government. Only those 
offenses are to be proceeded against by 
information or are indictable in the Fed- 
eral courts which are specifically made so 
by acts of Congress, since the common 
law crime of itself has no existence in the 
Federal jurisdiction. U. 8. v. Hudson, 11 
U. 8S. 32; U. S. v. Eaton, 144 U. 8. 677. 


‘‘Mr. Justice Brier, in Moore v. The 
People of the State of Illinois, 14 Howard, 
13, said: ‘An offense in its legal signifi- 
cation, means the transgression of a law.’ 

“It is quite unnecessary to cite the 
State court decisions, and decisions of the 
Federal courts, holding that in matters 
of contempt proceedings the party 
charged is not entitled to a trial by jury. 
In Myers et al. v. U. S., decided February 
18, 1924, by the Supreme Court of the 
United States, Mr. Justice McReynolds, 
said: ‘ 

‘**While contempt may be an offense 
against the law, and subject to appro- 
priate punishment, certain it is that since 
the foundation of our government pro- 
ceedings to punish such offenses have 
been regarded as sui generis and not 
‘‘eriminal prosecutions’’ within the Sixth 
Amendment or common understanding.’ 

‘‘The Sixth Amendment to the Consti- 
tution provides: 

***Tn all criminal prosecutions, the ac- 
eused shall enjoy the right to a speedy 
and public trial by an impartial jury of 
the state and district wherein the crime 
shall have been committed, * * *.’ 

‘Tt is difficult to‘appreciate how a con- 











tempt of court can be an offense against 
the United States ‘within the Sixth 
Amendment or common understanding,’ 
unless the contemnor may demand at all 
times, a speedy and public trial by an im- 
partial jury of the State and district 
wherein the crime shall have been com 
mitted.’ 

‘“‘The theory has been advanced that 
the pardoning power of the executive is 
the correlative of his duty to execute the 
laws and that it is fitting that he should 
be vested with the authority to grant 
pardons for offenses against laws which 
it is his duty to execute. The obvious 
answer is that contempts of court are 
offenses against the court; that the exeen- 
tive is not charged with enforcing obedi- 
ence to the orders of the court, this duty 
being lodged exclusively with the court 
itself. Thus, one of the basic reasons for 
the existence of the pardoning power is 
lacking in cases of contempt of court. 
See State v. Verage, supra. 

‘“‘The President, we are sure, would 
hesitate to pardon offenders punished for 
contempt of the Senate or House of Repre- 
sentatives of the United States. 

‘*To follow out the reasoning of Judge 
Sanborn and the Wisconsin Court, assume 
the District Court had enjoined an officer 
of the United States from performing 
some affirmative act, and there was an 
abrupt and open violation of the Court’s 
order, and consequent punishment, is it to 
be considered with toleration that the 
President of the United States could sub- 
stitute his judgment for that of the Court, 
by pardoning the offender? The Court 
itself might be obstinate, and re-commit; 
the President, equally obstinate, again 
might pardon, and so on ad infinitum. 

‘Prima facie such pardon power con- 
flicts with the independence of the ju- 
dicial branch of the government. The 
assumption of such power by the execu- 
tive is an usurpation of authority, because 
of the*separation of departments under 
our organic law; because even the king’s 
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pardoning power was restricted; because 
a contempt commitment is not reviewable 
on appeal except on the question of jur- 
isdiction ; because contempt is not a crime, 
and the power to punish it“is not an exer- 
cise of criminal jurisdiction; and because 
pardons are addressed alone to criminal 
offenses. (See article by Thos. J. John- 
stone, Esq., 12 Law Notes, 185. (1909.) 

‘Decisions giving this right to the 
executive effect an anomaly in American 
institutions in view of our theory of de- 
partmental checks and balances. The 
functions and powers of the executive 
are specifically enumerated in the Consti- 
tution with the view of abrogating many 
prerogatives. Contempt of court is a 
special kind of public offense; an offense 
against the judiciary. (See article by 
Wilbur Larramore, Esq., 13 Harvard Law 
Rev. 618.) 

**It has been urged that the President 
of the United States in the past, under 
the advice of the various Attorneys Gen- 
eral, has exercised the power to pardon 
for contempt. All we have to say to meet 
this argument is that time and acquies- 
eence cannot consecrate a wrong. Crim- 
inals surely have no vested rights in par- 
don privileges, and construction of the 
Constitution by the department usurping 
a power cannot control. 

“The right of pardon dates back almost 
to tribal times. 49 American Law Review, 
684; 28 Harvard Law Review, 647; Lie- 
ber’s Civil Liberty and Self-Government, 
433; Iredell in No. Car. Convention, 4 
Elliott, 110, 114. 

‘‘Therefore, it may be claimed that 
there must be the power somewhere to 
review against the arbitrary action of the 
judges in matters of contempt. 

‘**There is no liberty if the judiciary 
power be not separated from the legisla- 
tive and executive. Were it joined with 
the legislative, the life and liberty of the 
subject would be exposed to arbitrary 


control; for the judge would then be the | 


legislator. Were it joined to the execu- 
tive power, the judge might behave with 
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violence and oppression. There would be 
an end to everything, were the same man, 
or body, whether of the nobles or the 
people, to exercise those three powers, 
that of enacting laws, that of executing 
the public resolutions, and that of trying 
the causes of individuals.” Montesquieu, 
Spirit of the Laws, Bk. XI, Ch. 6. 


‘**T venture to assert that the execu- 
tive and the legislative departments 
might cease their operations for a given 
time with no other result than ineon- 
venience. But the suspensions of the 
functions of the courts for one day would 
mean anarchy—when might and not right, 
would become the measure of civil liberty 
and of property rights.’ Thomas W. 
Shelton, Spirit of the Courts, 153. 

“If by recognizing the judicial branch 
of the government as independent and 
supreme within its own sphere, the people 
of this country have created a monster 
kin to that recounted in the Franken- 
stein romance; nevertheless, they have 
retained in their own hands the weapon 
with which to destroy it. Nineteen times 
has the fundamental law of the land been 
amended, and there is no limit to further 
amendment save the will of the people. 

‘‘The question to be determined in this 
ease has nothing to do with the propriety 
of the President’s pardon, provided he 
had the right to exercise executive clem- 
ency. This Court is concerned only with 
the organic power of the President to par- 
don litigants who have been punished for 
contempt. We have to decide whether 
the pardon once issued, can avail the de- 
fendant to protect him against the order 
of the court. 

‘‘We believe that contempt is a genus 
of open disregard for orders of the court, 
and that whatever the species or variety, 
defiance is intended and involved, and 
that in no ease, in the absence of clearly 
expressed powers to the executive, can 
pardon be granted to the offending party 
if punished. 

‘The rules of procedure which have 
been read into the law of contempts are 
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in no way controlling. It was necessary 
to formulate some code. It was not in- 
consistent for the judiciary to borrow 
analogies from the criminal law, because 
those particular rules were reasonably 
applicable to contempt procedure, and be- 
cause those rules were indicative of a 
tested public opinion. Doing so, the ju- 
diciary merely evineed a desire not to 
administer the law of contempt in a des- 
potie manner. 


‘‘The miscellaneous statements of con- 
tempt as a ‘public offense’ are not in 
any way fatal. Words are valueless save 
as expressing a particular idea. Lan- 
guage is only a medium of communica- 
tion. The purpose of the words ‘public 
offense’ was to express the antithesis of 
‘private’ offense. Such expression does 
not change the fact, fairly obvious, that 
contempt is an offense against the judi- 
ciary. 

‘‘The measure of power is in the possi- 
bility of its exercise, rather than in its 
actual exercise. So it is no answer to say 
that the President would not abuse the 
power if it were so extended. The clear 
constitutional separation of departments 
was not based upon possibilities. 


‘‘The power to punish for contempts is 
inherent in, and essential to, the very 
existence of the judiciary. If the Presi- 
dent is allowed to substitute his discre- 
tion for that of the courts in this vital 
matter, then truly the President becomes 
the ultimate source of judicial authority. 
Such a holding would be a distortion of 
that cardinal principle of American insti- 
tutions that the executive, legislative and 
judicial branches of government are co- 
ordinate and proudly independent. 


‘“We are of the opinion that under the 
‘Constiution ‘the Executive cannot draw 
‘to himself all the real judicial power of 
the Nation by eontrolling the inherent 
and essential attribute of that power—the 


authority to punish for disobedience of 


‘the orders of the courts.’ ’” 





NOTES OF IMPORTANT DECISIONS 








COLLISION INSURANCE.—Damage to’ an 
automobile from contact with the bottom. ofa 
ditch resulting from skidding while the car was 
being driven on a road at reasonable speed, wis 
held to be due to accidental collision, in the 
ease of Fireman’s Ins. Co. v. Savery, 143 N. E. 
612, decided by the Appellate Court of Indiana. 
In part the court said: 

‘As insurance companies, such as appellant 
herein, usually employ attorneys, we _ rea- 
sonably assume that appellant was ably assistel 
by such counsel at and before the time the 
policy was issued, and that it must have known 
of the confusion and ambiguity growing out 
of the use of such a term. With such knowl- 
edge it could have easily protected itself against 
such ambiguity by expressing its policy in ‘such 
simple plain language as that it would need 
no interpretation as to the meaning intended. 
At the time the policy was issued the meaning 
of the expression in some cases had been 80 
determined as to lead some of. the companies to 
insert exclusions and exceptions in their con- 
tracts, as in the Hoosier Mutual Automobile 
Case, supra, where contact with the roadbed 
or the sides thereof was not to be regarded as 
a collision. But appellant insured against ‘acci- 
dental collision’ without limitation except ‘loss 
or damage to any tire due to puncture, cut, gash, 
other ordinary tire trouble. 


blow-out, or 


* * #9 99 


The policy in Young v. New Jersey Ins, Co. 
(D. C.) 284 Fed. 492, is substantially the same 
as in this case, and after quoting the excep- 
tion in the collision clause, which is in the 
same language as quoted above, the court in- 
terpreted it as follows: 

‘*That is, from the possible or probable mean- 
ing of ‘collision’ defendant expressly excluded 
tire damage from contact with glass, tacks, or 
stones, and other hard objects on the surface 
or imbedded and a part of road or earth, or 
from contact with ruts, depressions, or other 
surface irregularities. This must. have been 
done, lest otherwise these common incidents of 
an auto’s ordinary progress be held to be within 
the meaning of ‘collisiun,’ as used in this policy, 
and it is indicative that unexcluded contacts 
with road or earth, causing other than tire 
damage, were by the parties deemed to be within 
the meaning of the ‘collision clause.’ ’’ 





STATUTE FIXING WEIGHT OF BREAD 
HELD INVALID.—Laws Neb. 1921,-¢.- 2, pro- 
hibits offering for sale loaves of ‘bréad of weights 
other than one-half. pound, one pound, ‘a :pound 
and a half, or exact multiples of one pound, bat 
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allows a‘ tolerance in excess of the adie 
weights at the rate of two ounces per pound, 
and requires that the specified weight shall be 
the average weight of not less than 25 loaves, 
and that such average shall not be more than the 
maximum nor less than the minimum prescribed. 
Held, by the United States Supreme Court, in 
Jay Burns Baking Co. v. Bryan, 44 Sup. Ct. 412, 
that the provision that the average weights shall 
not exceed. the maximums fixed is not neces- 
sary for the protection of purchasers against 
imposition and fraud by short weights, is not 
calculated to effectuate that purpose, and sub- 
jects bakers and sellers of bread to restrictions 
which are unreasonable and arbitrary, and 
hence repugnant to the Fourteenth Amendment. 
‘‘Undoubtedly, the police power of the state 
may be exerted to protect purchasers from im- 
position by sale of short weight loaves. Schmid- 
inger v. Chicago, 226 U. 8S. 578, 588, 33 Sup. 
Ct. 182, 57 L. Ed. 364, Ann. Cas. 1914B, 284. 
Many laws have been passed for that purpose. 
But a state may not, under the guise of pro- 
tecting the public, arbitrarily interfere with pri- 
vate business or prohibit lawful occupations or 
impose unreasonable and unnecessary restric- 
tions upon them. Lawton v. Steele, 152 U. S. 
133, 137, 14 Sup. Ct. 499, 38 L. Ed. 385; Meyer 
v. Nebraska, 262 U. S. 390, 399, 43 Sup. Ct. 
625, 67 L. Ed. 1042. Constitutional protection 
having been involved, it is the duty of the court 
to determine whether the challenged provision 
has reasonable relation to the protection of pur- 
chasers of bread against fraud by short weights 
and really tends to-accomplish the purpose for 
which it was enacted. Meyer v. Nebraska, supra; 
Welch v. Swasey, 214 U. 8S. 91, 105, 29 Sup, ©t. 
567, 53 L. Ed. 923; Dobbins v. Los Angeles, 195 
U. S. 223, 236, 25 Sup. Ct. 18, 49 L. Ed. 169; 
Connolly v. Union Sewer Pipe Co., 184 U. 8. 540, 
556, 22 Sup. Ct. 431, 46 L. Ed, 679; Lawton v. 
Steele, bupra.’?? 2 
’“EMERGENCY JUSTIFYING RENT REGU- 
LATION MAY HAVE CEASED.—The United 
States Supreme Court,,in Chastleton Corp. v. 
Sinclair, 44 Sup. Ct. 405, upholds 'the right of 
the’ complainants to maintain a bill to enjoin 
the Rent Commission of the District of Colum- 
bia from enforcing an order fixing rents to 
be charged by them in their apartment building. 
This ‘is' a bill in equity brought to restrain 
the enforcement of an order of the Rent. Com- 
mission of the District of Columbia-eutting down 
the rents for apartments in the Chastleton apart- 


ment house in this city. The.defendants are. the 


Rent: Commission and the tenants of. the build- 
ing....The..order was passed on: August 7, 1922, 


.and,putports to fix the reasonable rates from the 
preceding first of. March. The, pill. seems to 
have been filed on October 27, 1922, and seeks - 


relief on several grounds. The first and most 





‘oceans | is that the emergency that | justified 
interference with ordinarily existing private 
rights in 1919 had come to an end in 1922, and 
no longer could be applied consistently with the 
Fifth Amendment of the Constitution. 

Commenting on right of complainants in the 
situation, the Court in part said: 

‘fA law depending upon the existence of an 
emergency or other certain state of facts to 
uphold it may cease to operate if the emergency 
ceases or the facts change even though valid 
when passed. Perrin v. United States, 232 U. 
S. 478, 486, 487, 34 Sup. Ct. 387, 58 L. Ed. 691. 
Missouri v. Chicago, Burlington & Quincy R. R. 
Co., 241 U. 8. 533, 539, 540, 36 Sup. Ct. 715, 60 
L. Ed. 1148. In Newton v. Consolidated Gas 
Co., 258 U. S. 165, 42 Sup. Ct. 264, 66 L. Ed. 
538, a statutory rate that had been sustained 
for earlier years in Wilcox v. Consolidated Gas 
Co., 212 U. 8. 19, 29 Sup. Ct. 192, 53 L. Ed. 
382, 15 Ann. Cas. 1034, 48 L. R. A. (N. S.) 1134, 
was held confiscatory for 1918 and 1919. 

‘‘The order, although retrospective, was 
passed some time after the latest statute, and 
long after the original act would have ex- 
pired. In our opinion it is open to inquire 
whether the exigency still existed upon which 
the continued operation of the law depended. 
It is a matter of public knowledge that the 
Government has considerably diminished its 
demand for employees, that was one of the 
great causes of the sudden afflux of people to 
Washington, and that other causes have lost at 
least much of their power. It is conceivable 
that, as is shown in an affidavit attached to the 
bill, extensive activity in building has added 
to the ease of finding an abode. If about 
all that remains of war conditions is the in- 
ereased cost of living that is not in itself a 
justification of the Act. Without going beyond 
the limits of judicial knowledge, we can say at 
least that the plaintiffs’ allegations cannot be 
declared offhand to be unmaintainable, and that 
itis not impossible that a full development of 
the facts will show them to be true. In that case 
the operation of the statute would be at an 
end.’’ 


VALIDITY OF BEQUEST FOR PRAYERS.— 
The Court of Chancery of New Jersey recently 
held in an opinion written by Vice-Chancellor 
Lewis that.a: residuary devise and. bequest 


to certain named -persons, in trust, that they 


should employ the money so received to have 
masses said for the happy reposé of the soul of 
the testator’ was valid (Moran v. Kelley, 124 
Atlantic: Rep.; 67, Advance Sheets of: haaieah 1, 


- 1924). 


In New York. ‘2 ‘a for prayers . foe the 
souls in purgatory was held by the Court of 
Appeals to be too indefinite (Holland v. Alcock, 
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108 N. Y., 312). In this state now, however, 
definite gifts for this purpose are not invalid 
(New York Laws, 1893, chap. 701; see also Mat- 
ter of Zimmerman, 22 Mise., 411, 50 N. Y. 
Supp., 395). A bequest for prayers for the 
soul of'the testator personally has been here up- 
held as valid (Matter of Hagenmeyer, 12 Abb., 
N. C., 432). The opposite English doctrine has 
been treated as contrary to the spirit of Ameri- 


can institutions (6 Cye., 920, 921). As stated 
in the authority last cited: 
‘oo * * * Tn Massachusetts, New Hamp- 


shire, Rhode Island, Kansas, Iowa, New Jersey, 
Pennsylvania, the Province of Ontario and Ire- 
land such gifts are upheld, at least when in- 
tended for the benefit of the testator or other 
named persons’’ (see also Century Digest, vol. 
9, title ‘‘Charities,’’ sec. 4, and cases there 
cited.) 

The opinion of Vice-Chancellor Lewis, deal- 
iug with this subject, reads as follows: 

‘*The testator, William J. Kelley, by his last 
will and testament, after making certain be- 
quests, devised and bequeathed all the residue 
of his estate to his two cousins, Mamie Kelley 
and Annie Kelley, in trust, however, that they 
should, when said residue was paid to them 
after his death, employ said sum or sums to 
have masses said for the happy repose of his 
soul. 

‘*This bill is filed by the guardian of the 
testator’s daughter, who contends that the be- 
quest provided for in the residuary clause is ir- 
valid. The defendants, however, who are the 
persons named as trustees in the trust created 
by the residuary clause and who are also the 
administrators with the will annexed of the 
testator, assert that the provision is valid as a 
charitable use and should be sustained. 

‘It is to be noted that the bequest is te 
define persons, in trust, for a specific purpose 
and creates a use intended for the benefit of the 
testator specifically. Such a use, when possess- 
ing those elements of definiteness, is sustained, 
generally, by the American authorities (6 Cye., 
920) and a similar bequest was sustained by 
Vice-Chancellor Emery in this court in Kerrigan 
_v. Tabb (39 Atl. 701), which is cited with 
approval by Vice-Chancellor Stevenson in Brown 
v. Condit (70 N. J. Eq., 440, 61 Atl., 1055) and 
by Vice Chancellor Stevens in White v. Newark 
(89 N. J. Eq., 5, 103 Atl., 1043; see also Kerrigan 
v. Conelly, 46 Atl., 227, where the same principle 
was sustained by the court. 

**T will therefore advise a decree sustaining 
the validity of the residuary clause in ques- 
tion and directing the administrators with the 
will annexed of William J. Kelley, deceased, to 
pay over the residuary estate to the trustees 
named therein.’°—New York Law Journal. _ 





EFFECTS OF OUR CENTRAL DRIFT 
By Elwood 8S. Jones 


If one has real regard, not to say ven- 
eration, for the Federal Constitution, one 
must be deeply concerned by reason of the 
inroads made in recent years on the 
powers of the States by Federal legisla- 
tion. From the beginning of the Federal 
Government there has been a strong tend- 
eney to encroach upon the powers of the 
State Governments, and this drift has 
naturally increased in foree and volume 
with the advance of time, so that numer- 
ous activities have been brought under 
Federal control which even so latitudi- 
narian a constructionist as Hamilton 
would not in his day have deemed pos- 
sible. But it has only been within the 
past two or three decades that Federal 
authority has arrogated to itself the right 
to enter into every activity, local and gen- 
eral, conceivable by the human intellect. 


The result of this has been, in the 
language of Hon. Caleb R. Layton, of 
Delaware,! that ‘‘there are today more 
than 250 different commissions and bu- 
reaus of the Federal Government already 
in existence. They comprise every sort 
of human activity in art, science and ad- 
ministrative power, including forestry, 


agriculture, horticulture, mechanics, 
chemistry, biology, the whole field of 
medicine, including investigations in 


human and animal diseases. In fact, there 
is nothing in the heavens above, the earth 
beneath, nor the waters under the earth 
which is not comprehended in some gov- 
ernmental agency. If some midnight 
dyspeptic idealist as he lies awake thinks 
he has discovered some new idealistic 


good, which he deems to be for the better- 


ment of mankind, he immediately pro- 


ceeds to draft a bill creating a new bu-. 


reau under the Federal Government for 
the purpose of carrying his wee! dis- 
covered idea into effect.”’ 


And it is to be observed that this legis- 


lation, which Dr. Layton reprobates, has 


Ag Speech in House of Representatives April 11, 
1922. 
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been enacted in the face of the consti- 
tutional inhibition that ‘‘the powers not 
delegated to the United States by the 
Constitution, nor prohibited by it to the 
States, are reserved to the States, respee- 
tively, or to the people.’’* In this connec- 
tion also it is well to bear in mind that 
the Constitution was not adopted in its 
entirety until 1791, with the ratification 
of the first ten amendments, which the 
people immediately demanded after its 
adoption as framed by the Constitutional 
Convention. These admendments were 
demanded ‘‘in order to’ prevent miscon- 
struction or abuse of its powers’’ under 
its provisions as framed.* 

It is true that much of this legislation 
passed by Congress is national in its 
seope and may be of benefit to all of the 
people, but the complaint contained in the 
last sentence of the above quotation from 
Dr. Layton to the effect that such legisla- 
tion has degenerated into a fad is cer- 
tainly legitimate, and is objectionable on 
the ground that it would better be left 
to the States, as the Constitution intended 
it should be, as well as for many other 
reasons of compelling force. 

The proposition which we are facing 
then is, What is to be the effect on the 
people of Congress assuming unrestricted 
jurisdiction over matters which primarily 
belong to the States or to the people? 

It may be profitable at the outset to 
recall that the Federal Government was 
established to do those things which the 
States had been incompetent to perform 
under the old Federation, such as to pro- 
vide for the common defense, secure the 
public credit and to do other enumerated 
things. Going through the Constitution 
from end to end, all that is granted is 
control over matters of national scope, 
and then comes the Tenth Amendment, 
which reserves to the States or to the 
people the powers not delegated to the 
General Government nor prohibited to the 


States. 


(2) Constitution, Amendment X. 
(3) Resolution of the First Congress proposing 
Amendments I to X to the Constitution. 





Under the provisions of the Constitution 
perhaps. few of this day will question the 
right of the Federal Government to take 
jurisdiction over the public health both 
of men and animals to the extent of 
preventing or eradicating contagious dis- 
eases or the ravages of devastating in- 
sects, because these and things of like 
import are of such general concern or 
universal danger as practically to obliter- 
ate state lines. On the other hand, there 
has been a rapid growth in what are com- 
monly known as 50-50 laws, the mere name 
of which seems to negative their national 
scope. One of these is that of road build- 
ing, by which the Federal Government 
appropriates certain sums of money to the 
States, respectively, if the States will 
match these with like sums. Such laws 
not only empower the Federal Govern- 
ment to intermeddle in the business of 
the States, but tend to introduce a cor- 
rupting influence into the States, place a 
premium on extravagant appropriations 
and make for bureaucratic evils of the 
most flagrant sort and, the most sinister 
consequences. The tendency of such laws 
is to weaken or break down the State 
conscience. If the Federal Government 
may do a part of the work, why, it may 
be argued, may it not do all of it, and 
thus relieve the State of bearing any part 
of the expense? Thus public work may be 
and often is foisted onto the General Gov- 
ernment at the expense of all the people 
which is important to only a compara- 
tively few of the people, and thus com- 
munities and localities, inspired by the 
idea of getting something for nothing, be- 
come increasingly importunate and appro- 


priations grow apace with the extrava- 
gant demands. Much of the argument — 


used by President Monroe, in 1823, in his 
message vetoing the Cumberland Road Bill. 
which Senator Benton* characterized as 
‘‘the most elaborate and thoroughly con- 
sided opinion upon the general question 
which has ever been delivered by any of 
our statesmen,’’ is equally applicable to 
(4) 1 Thirty Years’ View, 24. 
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these laws and is well worthy of careful 
consideration today. Briefly, Monroe said 
that in the post-office and post-road grant 
of the Constitution the word ‘‘establish”’ 
gave Congress power to legalize existing 
roads and places as post-offices, fix th 
places where there should be post-offices, 
the routes over which mails should be 
earried and the rates of postage, protect 
the offices and mails from robbery and 
punish the offenders; that the war power 
gives Congress power to raise money by 
taxes and loans, to raise and support 
armies, and a navy, provide for calling 
out, arming and governing the militia 
when in the service of the United States 
and exercise jurisdiction over forts, 
magazines and other needful buildings; 
that the commerce grant was one which 
grew out of existing evils incident to 
each of the several States laying duties 
and imposts on narrow, jealous and selfish 
principles, resulting in restrictions and 
retaliations which destroyed the harmony 
of the: States and threatened the Con- 
federacy with dissolution; that the ‘‘com- 
mon. defense’’ and ‘‘general -welfare’’ 
elause -was no.grant of. power, -but an 
object and end to be. attained by the 
enumerated powers, being among the in- 
. ducing. clauses for the framing of the 
instrument, and not a grant of power to 
Congress to do, what it pleases in..order 
to. aecomplish them; -that: the. power to 
make laws necessary to carry into. effect 
the powers specifically granted was .no 
grant of power at. all, but merely a cau. 
tionary. clause ‘‘to secure the complete 
execution of all the powers which had 
been invested in the General Govern- 
ment,’’-and ‘‘was only added from cau- 
tion and to leave nothing to implication’’ 
and, finally, the power to make rules or 
regulation respecting the territory or 
other property of the United States had 
no, relation to the subject and “‘grew out 
of the sessions of territory which different 
States had made to the United States, and 
relates solely to that territory and such 
vas. has been aequired since the adoption 





of the Constitution, and which lay within 
the limits of a State.’’ 
Notwithstanding the strong argument 
made by Monroe against bills of this kind, 
Congressmen, inspired by the power of 
such measures as vote-getters, continued 
to agitate for internal improvements of 
the kind mentioned. And so much was 
Van Buren impressed with the growing 
evil of such practice that he on two ocea- 
sions introduced into the Senate a joint 
resolution for an amendment to the Con- 
stitution regulatory of such appropria- 
tions. (Autobiography, Vol. 2 Am. Hist. 
Ass’n for 1918, p. 317.) But after the 
veto of the Maysville Road Bill by Jack- 
son in 1830 the subject was never re- 
vived.5 As Benton® pertinently remarks: 
‘*Even great works accomplished by Con- 
gress at vast cost and long and bitter de- 
bates in Congress, and deemed eminently 
national at the time, have lost that char- 
acter and sunk into the class of common 
routes.”’ ' 
Apropos of this subject, Van Buren” 
relates an anecdote so illustrative of the 
insidious influence of this class of legis- 


lation on members of Congress and_at: the 
.game time so characteristic of Jackson 


that it is worth repeating. Pending the 


.eonsideration of the Maysville Road Bill, 


Col. Johnson, of Kentucky, was sent by 
friends of the measure to ascertain the 


-attitude of Jackson towards it, and in 


so. doing informed the latter in, most 
emphatic. language that. he would wholly 


_erush: ‘his. friends in Kentucky if «he 


vetoed. the bill. Jackson. reminded the 
Colonel that he was committed before the 
country to the payment of the national 
debt and that he was determined to re- 
deem the pledge, called his attention to 
the low state of the finances, and in- 
quired: ‘‘Are you willing—are ‘my 
friends willing to. lay taxes. to pay for 
internal improvements?—for be assured 
that F.will not borrow a cent except .in 


-.cases, of absolute necessity.’’ ‘‘No!’’ re- 


(6). 1 Benton, Thirty Years’ View, 167... 
~ (6) Ta. 26, , 
(7) Sapra, 324. 
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plied the Colonel, ‘‘that would be worse 
than a veto.’’ ‘‘When he returned to the 
House,’’ continues Van Buren,, “‘he re- 
plied to the eager inquiries of his West- 
ern friends that the General had thanked 
him and assured him that he would 
thoroughly examine the subject, but that 
his private opinion decidedly was that 
nothing less than a voice from Heaven 
would prevent the old man from vetoing 
the’ bill, and he doubted whether that 
would.’’ 

But while there may be a shadow of 
justification for Federal road building on 
the ground of their use for carrying the 
mails on them, and remotely, perhaps, on 
the theory of their use for military pur- 
poses, there can possibly be none for a 
vast number of the projects which Con- 
gress is asked to support as propositions 
of national importance, for these can 
assume national consequence nowhere but 
in the perfervid imaginations of their 
supporters. Bills are now pending in Con- 
gress for governmental activity in almost 
every line of thought and endeavor from 
the building of railroads in Alaska to the 
establishment of a national conservatory 
of ‘niusic and a national school of corre- 
spondence so as ‘to make accessible to all 
the people the valuable and other re- 
search work. conducted by the United 
States:"’ 

The catalogue includes, of course, ‘A 


~ Bill to create a national university at the 
‘'séat of “# Federal Government.’’ 


This 


is H. R.'7, the Towner-Sterling Bill. This 


“js an Giliscitionisl measure and creates a 


new department at the head of which is 
a Secretary of Education. It starts with 
an initial appropriation of $100,000,000, 
varying amounts of money—all large— 
being appropriated for diverse purposes, 
these to be matched by the States. There 
are in the bill provisions to encourage the 
States to remove illiteracy, in the Ameri- 
eanization of immigrants, to eqtialize edu- 
cational opportunities, in the promotion 
of physical education, and inthe prepa- 
ration of teachers for public school serv- 


ices. The provisions of the bill-are aptly 
drafted to ‘excite emulation between the 
Statés in the making of appropriations of 
public money. The States may, to be sure, 
accept any one or more of the provisions 
of the act, but it is specifically provided 
‘‘that no money shall be appropriated to 
any State from any of the funds author- 
ized * * * unless a'sum at least equally 
as large shall be provided by said State, 
or by local authorities, or both, for the 
same purpose.’’ It is further provided 
that the sum or sums appropriated by a 
State or local authorities for equalization 
of educational opportunities, promotion: of 
physical education and preparation of 
teaclfers shall not be less for any year than 
the amount provided for the fiscal year 
next preceding the acceptance of-the pro- 
visions of the act by the State, and that 
none of the money appropriated to any 
State or local authority shall be used for 
purehase or rental of lands or buildings or 
for purchase of equipment or for the pay- 


-ment of debts or: interest thereon. 


A law of this kind is objectionable not 
only on constitutional grounds, but “on 
numerous others of ¢conomic,-ethical’ and 


‘psychological significanee. - 


On the economic side it gives a Federal 
department authority to tax one part’ of 
the people for the benefit of another. “In 
other words, if a State’ or States elect not 


‘to take the benefits’ (?) of the act, they 


“are taxed anyway for the benefit of those 


“rT 





which do: As Senator King, of Utah, puts 
it in his speech in the Senate, February 
12; 1921, on the Smith-Towner Educa- 
tional Bill: ‘‘I deny the power and the 
authority of the Federal Government to 
tax the people of Utah or of Massachu- 
setts to educate the people of Texas. The 
Senator from Georgia spoke about the 
general welfare. We hear a great ‘deal 
about the general welfare or public wel- 
fare. That is the old doctrine of! Hamil- 
ton carried to the ‘nth’ degree—the pub- 
lic welfare. Whenever any legislation is 
projected which cannot find any constitu- 
tional foundation upon which to rest, some 
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men arise and say it is for the general 
welfare, and that under the general wel- 
- fare clause of the Constitution of the 
United States we may do these things. 
* * * T deny the right of Congress to 
take money out of the Treasury of the 
United States and disburse it throughout 
the United States for purely local pur- 
poses.’’ But here is where the cleverness 
of the drafters of this measure comes in. 
Whether a State accept the provisions of 
the act or not, its people are taxed for 
the support of the scheme and its aetivi- 
ties, so that the people of a State may 
reason that inasmuch as they must pay 
a good deal anyway they may as well go 
the whole length and match the Federal 
appropriation and get whatever benefit 
may be derived from full participation. 

Senator King’s may be an old-fashioned 
view to take of the Constitution, and yet, 
as he says in the same speech, the Con- 
stitution is the Constitution, as it was 
when it came from the hands of the 
fathers, and he adds truly, ‘‘There are 
some things that never grow old. Age 
does not sanctify error or transform a vio- 
lation of the Constitution into a right.’’ 
And it may be pertinent to remark here 
that if Monroe was right in 1823 and 
Jackson in 1830 in regard to appropriat- 
ing public money for internal improve- 
ments—and the Congresses of those times 
held they were—then certainly it is de- 
cidedly wrong. to appropriate public 
money for educational purposes which are 
purely local in character and reserved to 
the States by the Tenth Amendment, be- 
cause not granted by the Constitution to 
the Federal Government. 


But there is an even more serious side 
to this sort of legislation than that of 
mere finance or perhaps unconstitution- 
ality, and that is the psychological side, or 
the attempt, as Dr. Layton says in his 
speech, supra, to Prussionize education in 
America. There is little doubt that such 
a system would tend to standardize edu- 
cation in this country, make men and 
women mere automata to be moved, 





guided and directed by a single hand lo- 
eated at Washington. It would, indeed, 
go far toward destroying individuality, 
initiative and self-respect and instilling 
in their place atrophy, deterioration, de- 
pendence and inefficiency. As a watechod 
pot never boils, so one constantly super- 
vised will seldom excel in initiative and 
ingenuity. One must do one’s own think- 
ing or else lose oneself in the maze of the 
weltering crowd. But one would not do 
one’s own thinking under such a system, 
because the mental attitude of the young 
would be moulded to the formulae fur- 
nished by the office of the Secretary of 
Edueation, and how much harm one so 
situated could do it would be impossible 
to estimate. A man with millions annu- 
ally placed at his disposal to be used 
according to such plans as he should be 
pleased to formulate for the education of 
a nation, controlling subordinates in every 
State, and almost every community, could 
fasten upon the people any political. pol- 
icy, economic theory or moral concept that 
he chose to espouse. With a system of 
this kind fastened upon us we might in 
the course of time be immured in some 
of the sort of efficiency that distinguished 
Germany under the old regime, followe1 
by similar results, when we should be 
able to understand what William Godwin 
meant when he said: ‘‘The instrument 
by which extensive mischiefs have in all 
ages been perpetrated has been the prin- 
ciple of many men being reduced to mere 
machines in the hands of a few men.’’ 
Another difficulty, not necessarily at vari- 
ance with the above hypothesis, might be 
that many of the instructors, being secure 
in a fixed stipend, would become lazy, 
negligent and indifferent to their duties 
to the detriment of the student body: 
Such was the situation of Oxford -in the 
eighteenth century. Gibbon® tells us that 
‘*Dr. Adam Smith assigns as the cause of 
their indolence that, instead of being paid 
by voluntary contributions, which would 
urge them to inerease the number, and te 





(8) Memoirs of My Life and Writings. 
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deserve the gratitude of their pupils, the 
Oxford professors are secure in a fixed 
stipend, without the necessity of labor or 
the apprehension of control.”’ 


Under our present system of diversity 
in educational methods, by means of 
which we have prospered educationally 
and produced some of the brightest men 
of any time or country, there has always 
been the opportunity of election in some 
form. But a standardized educational 
system is wholly different, the idea of 
those favoring such a system being, that 
edueation is a mere matter of material ac- 
complishment and that all one needs to do 
is to hammer into human beings a cer- 
tain amount of information and a certain 
number of facts, and they are fitted for 
life with all its perplexing problems. The 
very antithesis of this is true. Man is a 
spiritual and sentient being and his chief 
charm and usefulness to society lie in 
these sensibilities being developed along 
natural lines of the reeipient’s mental and 
moral trend. An _ edueational system 
which forees the mental faculties is dead- 
ening, kills the imagination and makes 
man a mere machine. And it is the re- 
mark of a philosophic writer of today 
(Brooks Adams, Preface to the Law of 
Civilization and Deeay) that a people who 
have advanced to a high degree of com- 
mercial efficiency will seldom develop the 
best in the fine arts, and that the English 
people are probably sometime past the 
zenith of their achievements in imagina- 
tive work. The point is, when you re- 
duce a people to the dead level of ma- 
terialistiec accomplishment you weaken the 
imaginative faculties, which impinge upon 
and supplement the practical side of 
human nature. 

It is the individuality and diversity in 
thought and method of our people that 
have developed our resources, nourished 
our genius, accelerated our material 
growth and enlarged our mental outlook 
far beyond the conception of the founders 
of the Government. No intelligent per- 
son decries edueation. On the contrary, 


4 





every such person advocates it. But there 
is vastly more to life, after all, than the 
mere study of books and the committal of 
rules. If mere education aceording to 
form had been sufficient, Greece might 
have endured to this day in all the per- 
fection of the days of Perieles or Rome in 
all the superiority of the time of Cicero, 
but the fact is, whether we want to admit 
it or not, a pampered, supervised and 
eoddled people lose their virility, self-re- 
spect and independence and sooner or 
later suceumb to superior and more hardy 
and resourceful races. What we need 
today is not a system of Federal educa- 
tion, but a system which makes for the 
sturdy, courageous, independent and in- 
dustrious manhood which characterized 
the founders of this Government, who 
had the ability to form and the strength 
and resolution to protect it, together with 
the nervous energy to go out and con- 
quer the wilderness, found states, build 
schools, churches and colleges to minister 
to the mental, moral and spiritual welfare 
of themselves and their posterity. The 
system which they established left them 
unhampered to do these things. 
Comparatively large space has been de- 
voted to this phase of the subject because 
it illustrates very ‘definitely the lengths 
to which Federal activities are seeking 
to advance in local -affairs, and because, 
although such measures are now at rest 
temporarily, the evidence multiplies that 
they and their like will soon again be the 
order of the day with even greater insist- 
ence than heretofore. te, ‘ 
But it is claimed by the proponents of 
this sort of legislation that it is decidedly 
considerate. of the rights of the States 
since so much is left to their election: 
Aside from the fact that this conten- ~ 
tion has its outstanding exceptions in the 
power conferred upon the Federal au- 
thorities, such legislation is so framed} 
and meant to be so framed, as substaxr 
tially to force the States into the plan. A 
State is called upon, as before stated, to 
furnish a part of the money to carry out * 
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and keep up such activities whether it 
accepts their provisions or not, and it is 
a very hard matter for people to expend 
money for something in the fruits of 
which they are not permitted to share. 
And when the business is one of educa- 
tion it is of doubly sinister aspect, be- 
cause anything bearing the name of edu- 
cation is something hard for the everage 
person to oppose, however conscious he 
may be of the evil underlying it. And 
however ‘much care may be exercised to 
conceal the idea of non-interference with 
the rights of the States, there is no gain- 
saying the fact that all such legislation 
multiplies the activities of the General 
Government within the States and gives 
it cardinal direction over local affairs, 
because the officers and agents of the vari- 
ous Federal departmental heads are dis- 
patched into every State, county and town, 
where they direct or override local au- 
thority, often to the exclusion of com- 
munity : wishes. 

The increase. of Federal governmental 
departments and bureaus, as Dr. Layton, 
supra, has pointed out, is appalling.. Any- 
one: who has given attention’ to bureau- 
eratic government. must be. deeply., im- 
pressed by the risks we are running from 
this source. It was bureaucracy under 
the Czars that caused a revolution in 
Russia, the ultimate outcorhe of which no 
man can divine. Prior to the overthrow 
of Napoleon III it was bureaucracy that 
ruled France, and a more pitiful picture 
could searcely be drawn than the follow- 
ing of that country at that time: 

‘*France is a highly centralized govern- 
ment. The state there is everything; the 
people nothing. Municipal institutions, 
with a democratic element, or with the 
power of independent local self-govern- 
ment, belong there to the past. The cen- 
tral power governs and regulates every- 
thing. It provides amusements, con- 
structs roads, bridges, internal improve- 
ments, controls trade, inspects manufac- 
tures. The effects of this system are thus 
stated: ‘Develop in the slightest degree 





a Frenchman’s mental faculties, and he 
flies to a town as surely as steel filings 
fly to a loadstone. From all parts of 
France men of ereat energy and resource 
struggle up, and fling themselves on the 
world of Paris. There they try to become 
great functionaries. Through every de- 
partment of the eighty-four men of less 
energy and resource struggle up to the 
provincial capital. All who have, or think 
they have, heads on their shoulders, strug- 
gle into town to fight for office, which 
the government can alone confer. The 
whole energy and knowledge and resource 
of the land are barrelled up in the towns; 
all between the towns is utter intellectual 
barrenness.’ ’”? 

Over against this picture of the blight- 
ing effects of centralization may be justly 
set the beneficence of a decentralized 
system of local self-government as quoted 
from De Tocqueville’s Democracy in 
America: ‘‘Local assemblies of .citizens 
constitute the strength of free nations. 
Municipal institutions are to liberty » ‘what 
primary schools are to science ; they bring 
it within the people’s reach;, they .teach 
men how to use and how to enjoy ite:.A 
nation may establish a ‘system’ of free 
government, but without the Spirit” “of 
municipal institutions it cannot have the 
spirit of liberty.2° 


The framers of the Conristttiition:’ had 
lived in the midst of alarms. What they 
sought .to. avoid in their... charter.,,,of 
liberty was the abuses of government: with 
which experierice and sttidy’~‘had'“ac- 
quainted them. Strong government Was 
the rule of the hour in Europe; tyranny 
bristled everywhere; men were executed 
with searcely the semblance of a trial, and 
other men were hanged for the most 
trivial offenses.12 Among the abuses with 
which they charged George III was: ‘‘He 
has multiplied new offices, and sent hither 
swarms of officers to harass eur people, 


(9) 1 Dillon, Munic. Cor., $rd Ed. 17. 
(10) Id. 17, note. ; 
(11) 3 Hume, Hist. Eng.; Dr. J. Hammond 
Trumbull, Blue Laws, True and False, 2, 11, 12, 13. 
17, 20; Chafee, Freedom of -Speech, 23; Dickens, A 


Tale of Two Cities, Ch. I, et seq. 
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and eat out. their substanece.’’* . Who 
shall say, that what they. complained of 
in the king of Great Britain they would 
knowingly risk being foisted upon their 
posterity? Or that in order to seeure the 
blessings of liberty to themselves and their 
posterity they would have imposed upon 
their descendants a system tending to de- 
velop into a Czarish bureaucracy ? 


(12) Declaration of Independence. 





DAMAGES—ILLNESS FROM FOREIGN 
SUBSTANCE IN TOBACCO 


R, J. Reynolds Tobacco Co. v. Loftin 











99 So. 13 
(Supreme Court of Mississippi, Division B. 
February 25, 1924.) 


Under the evidence offered as to the extent 
of the illness, a verdict for $1,500 for one ren- 
dered ill by chewing a piece of tobacco cut from 
a plug containing the partially decomposed body 
of a snake. held excessive to the extent of $1,000. 


_ COOK, J. This suit was instituted by the 
appellee, T. L. Loftin, seeking to recover dain- 
“ages for an illness alleged to have resulted from 
chéwing a part of a plug of ‘‘Brown’s Mule’’ 
chewing tobacco which had: been manufactured 
by: the appellant, and in. which there was em- 
bedded the partially decomposed body of a small 
snake. There was a verdict and juggment for 
$1,500, and from this judgment this appeal was 
prosecuted. 


_, ,The declaration is grounded upon negligence: 


in, the manufacture of the plug of tobacco. We 
find no reversible error in the admission or ex- 
‘clusion of evidence, or in the granting or refusal 
of. instructions, and we :think the. testimony 
amply sustains the finding. of. liability.. We 
think, however, that under the evidence ‘as to 
the extent of the illness the verdict is grossly 
excessive, and that a verdict in excess of $500 
should not be: permitted to stand. 

If the appellee will enter a remittitur of 


$1,000, the judgment of the court below. will | 


be_affirmed for $500; otherwise it will be re- 
versed, in so far as it fixes the amount to be 
recovered, and the cause remanded for trial’ on 
the question of damages only. 

Affirmed with remittitur. 


NOTE—Liability of manufacturer for injury 
caused by deleterious substances in tobacco.— 
The reported. case, while dealing only with the 
question of damages, shows that the manufac- 





turer was held liable for illness caused by de- 
composed matter in chewing tobacco. _ . 
In Pillars v. R. J. Reynolds Tobacco Co., 117 
Miss. 490; 78 So. 365, in holding that one who 
was poisoned by chewing tobacco which con- 
tained a decomposed human toe could recover 
from the manufacturer, the court said: . ‘‘Gen- 
erally speaking, the rule is that the manufacturer 
is not liable to the ultimate consumer for dam- 
ages resulting from the defects and impurities 
of the manufactured article. This rule ‘is. gen- 
erally based -upon the theory that there is no 
contractual relation existing between the ulti- 
mate consumer and the manufacturer. From 
time to time, the courts have made exceptions to 
the rule. The manufacturers of food, beverages, 
drugs, condiments, and confections have been 
held liable to ultimate consumers for damages 
resulting from the negligent preparation of their 
products. The contention of the defendants here 
is that the limit has been reached by the courts, 
and that the facts of this case do not warrant 
an exception in favor of the plaintiff, and this 
view was adopted by the learned trial court. 
The exceptions already made were for the pro- 
tection of the health of the people, and to’ insure 
a scrupulous care in the preparation; of those 
articles of commerce, so as to reduce to a mini- 
mum all danger to those using them. If poisons 
are concealed in food, or in . beverages, or in 
confections, or in drugs, death or the impair- 
ment of health will be the ‘probable consequence. 
We know that chewing tobacco is taken into the 
mouth, that a certain proportion will be ab- 
sorbed by the mucous membrane of the mouth 
and that some, at least, of the. juice.or pulp, will 
and does find its way into the alimentary ¢anal, 
there to be digested'dnd ultimately’ to become a 
part of the blood. ,, Tobacco,,may, be. relatively 
harmless, but decaying flesh, we are advised, 
develops poisonéus: ptomdines, ‘whieh’ sré! éer- 
tainly : dangerous..and often, fatal. , Anything 
taken into the mouth, theré to be masticated, 
should be free of: those ' élémetits' which ‘ tiay 
endanger the life or. health -of.the user.. No.one 
would be so bold as to contend that the manufac- 
turer would be free from liability if ‘it sliéuld 
appear that he purposely mixed. human flesh. with 
chewing tobacco, or chewing gum. If the manu- 
facturer would be liable for: intentionally feéd- 


. ing putrid human flesh to any.and‘all. consumers 


of chewing tobacco, does it not logically follow 


‘that he would be liable for negligently’ bringing 


about the same result? It seems to us' that this 
question must be answered in the affirmative. 
. 2°. The fact that the ‘coutts Have ‘at ‘this 
time made only the exceptions mentioned to, the 
general rule does not prevent a step forward for 
the health and life of the public,’” - 


In Liggett & Myers Tobacco Co. vy. Cannon, 
132 Tenn. 419, L. -R. A. 1916A, 940; 178 8:::W. 
1009, Ann, Cas. 1917A, 179, the court held that 
tobacco was not a foodstuff within the méaning 
of the. exception: thereof to the general rule that 
ordinarily the manufacturer. of an article or 
commodity placed by him onthe market for 
sale, and sold by a’ middleman. to an.:ultimate 
consumer, is not liable to the last-named for-in- 
juries due to defects or: impurities in the article 
or commodity, saying:. ‘The .contention of 
plaintiff, Cannon, is that tobacco is to be classed 
as a food, and is thus to fall within an extep- 
tion to the’ general rule. The court of “civil 
appeals, in. substance, sustained this contention, 
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saying: ‘While tobacco may not be strictly a 
food, it oceurs to us that the same reasons which 
underlie the rule of liability in the case of sale 
for immediate use of drugs, foods and beverages 
would apply in the case of tobacco, especially 
chewing tobacco. The reasons for the rule hold- 
ing manufacturers of foods liable to purchasers 
from intermediate dealers, where such food is 
bought for immediate use, is that the putting 
of such articles on the market is dangerous to 
the public; and we think the same rule should be 
applied to the manufacturer of chewing tobacco. 
Such manufacturer sells it, knowing that it is 
to be taken into the human mouth, and that, 
if it is poisonous, it will as eanny poison the 
user as if it were a food to be taken into the 
stomach. So we are of the opinion that the first 
reason given why the trial court should have 
directed a verdict is not well based.’ We are 
unable to follow the court of civil appeals, either 
in its argument, or to its conclusion as to the 
status properly assignable to tobacco in this 
regard. The term ‘food’ includes everything 
that is eaten or drunk for the nourishment of 
the body—any substance that is taken into the 
body, which serves, through organic action, to 
build up normal tissues or to supply the waste of 
tissue. . . . We think it manifest that 
tobacco is not a foodstuff. It does not tend to 
build bodily tissue, and, as to the average adult, 
its tendency is widely thought to retard the 
building up of fatty tissue. In respect of its 
use by the young, it cannot be doubted that it 
tends to stunt normal development and even 
growth in stature. The desire or appetite for 
food is natural and common to all of the human 
race, while the desire for tobacco must be 
ereated. . . . The admission of foodstuffs 
among those classes of commodities excepted 
from the general rule of non-liability to the ulti- 
mate consumer on the part of the manufacturer 
is comparatively recent, and this was done be- 
eause of the close analogy of such commodity 


to drugs.’’ 
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THE REASONABLENESS OF THE LAW 


A volume as above entitled has just been 
issued by G. P. Putnam’s Sons, New York, the 
authors being Charles W. Bacon, of the New 
York Bar, author of ‘‘The American Plan of 
Government,’’ and Franklyn 8. Morse, instruc- 
tor in history in the Collegiate School of New 
York City. There is an Introduction by James 
A. Woodburn, professor of American History, 
at Indiana University. The purpose of the work 
is shown by the following quotation taken from 
the authers.’ preface: 

‘*Thé‘law in the United States of today, as in 
the England of Sir Edward Coke, is the ‘per- 
feetion of reason.’ Now, as then, the law is the 
application of reason to the problems of social 
control..-The rules of the law are founded upon 
principles of right and justice that never change. 
The application of these rules varies with 





changes in social and economic conditions and 
in conceptions of right and justice. 

‘As the problems of social control have 
grown more and more complex with the progress 
of civilization, the rules of the law have been 
so extended as reasonably to satisfy the needs 
and the hopes of the human beings who look 
to them for protection and welfare. In these 
pages, an effort is made to show how reason has 
directed that extension.’’ 

The work is excellenty done throughout the 
400 pages of the book. 


A SHORT HISTORY OF INTERNATIONAL 
INTERCOURSE 


Mr. C. Delisle Burns, author of Political Ideals, 
International Politics, ete., is the author of a 
small volume entitled as above. It is published 
by the Oxford University Press, American 
Branch, New York. The author states that per- 
haps the best way of explaining what this book 
deals with is to say why it is written, and 
goes on to state that the main reason is that 
there is no history which shows how far civilized 
life has arisen out of the peaceful co-operation 
between different peoples. It is intended to indi- 
eate the lines along which study in schools and 
research should develop, in order that history 
may become less local in interest and may be 
based upon a clearly conceived standard of civil- 
ized life. 

It can be conservatively stated that this book 
is an addition to literature. It shows an ex- 
cellent knowledge of history, a keen insight into 
affairs and their relation with one another, and 
a breadth of view that is not always present 
in undertakings of the kind. 


THE CLASSICS OF INTERNATIONAL LAW 


The Classics of International Law, edited by 
James Brown Scott, member of the Institute of 
International Law and President of the Ameri- 
can Institute of International Law, is published 
by the Oxford University Press, American 
Branch, New York. ‘This volume contains De 
Dominio Maris Dissertatio, by Cornelius Van 
Bynkershoek. There is an introduction by Mr. 
James Brown Scott, a photographic reprodue- 
tion of the Second Edition (1744), a transla- 
tion of the text, by Ralph Van Deman Magoffin, 
and an index of authors cited and a list of 
errata in the 1744 edition prepared by Herbert 
Francis Wright. 
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1. Automobiles—Right of Way.—Where_ the 
statute gives right of way to a driver apvroach- 
ing an intersecting highway from the right over 
vehicles approaching from the left, he is not 
thereby relieved of the duty to use reasonable care 
to avoid collision with such vehicles approaching 
from the left.—Burdette v. Henson, W. Va., 122 S. 
E., 356 

2.——While Being Repaired.—In the absence of 
an allegation of special damages, owner of injured 
automobile was entitled to recover as one element 
of damage the fair value of the use of his own 
automobile while it was being repaired, and not 
the hire paid for a on automobile.—Antokol 
v. Barber, Mass., 143 N. E., 350. 


3. Bankruptcy — Satehchaiin —The District 
Court sitting in admiralty does not fix or allow 
commissions in bankruptcy, especiaily to a receiver 
appointed in another district, who was never ap- 
pointed ancillary receiver in the court in which the 
admiralty woe was pending.—The Washing- 
ton, U. 8S. D. C., 296 Fed. 158. 


4.—Contribution.—Where an orphan asylum 
treasurer wrongfully delivered asylum’s securities 
to a stock, brokerage firm of which he was a mem- 
ber, and the firm wrongfully piedged the securities 
to a bank as collateral for a loan, and bank sold 
the securities on firm’s -default, held that the 
asylum, om .bankruptcy of the firm, was entitled to 
contribution from customers whose stock had not 
been sold by bank.—Asylum of St. Vincent de Pau) 
v. McGuire, N. Y., 204 N. Y. S 

5.—-Debtor’s Application.—The appointment of 
a receiver in equity on the application of some one 
other than the debtor itself, the application not 
being baSed on insolvency. is not an act of bank- 
rea. big, re Morosco Holding Co., U. S. D. C., 296 


6..—Ingorsed Notes.—Payments by bankrupt 

while .insolyent, within four months prior to the 

filing of the petition in bankruptcy against him. 

upon his indorsed note, which the indorsers would 

have paid if he had not, constitue a Cae ty 4 
1 


7.—Insolvency.—That the state comptroller, un-. 


der-Rev. Gen. St, Fla. 1920 4162, placed a re- 
ceiver in charge of a° private banking firm on the 
ground that the banking firm was insolvent and 
unable to meet its obligations, held not to show 
an “act of bankruptcy” within Bankruptcy Act, 








§ 3a, subd. 4, as amended (Comp. St. § 9587), as 
‘insolvency,’ as there used, means insufficient as- 
sets at a fair valuation to pay debts.—Anderson v. 
Myers, U. S. C. C. A., 296 Fed. 101. 


8.——Liens.—The mere failure of a debtor to va- 
eate or discharge a lien obtained on his property 
through legal proceedings, while insolvent, within 
at least five days before the expiration of four 
months after the lien became effective, does not 
constitute an ‘act of bankruptcy,’”’ under Bank- 
ruptey Act, ‘ 3a (3), being Comp. St. § 9587.—In re 
Godwin, U. S. D. C., 296 Fed. 167. 


9.——Partners.—A proceeding by a partner to 
have the other partners and the partnership ad- 
judicated bankrupt opposed by non-consenting 
partners, was an involuntary proceeding, and non- 
consenting partners were entitled, under General 
(nder No. 8 to make defense in the same manner 
as if the petition had been filed by a creditor of the 
partners.—Meek v. Centre County Banking Co., 
U. S. S. C., 44 Sup. Ct., 366. 


1”, Preference.—A bankrupt’s transfer of auto- 
mobiles within four months prior to bankruptcy 
to secure payment of loan previously made by 
transferee to bankrupt, on transferee’s discovery 
that other automobiles transferred to transferee as 
security at the time the loan was made had ben 
soid by the bankrupt without payment of notes 
secured thereby, held to constitute an unlawful 
ar ere. we Pinance Corporation v. Reed, 

q 5 1. 


11.——State Bankruptcy. — Pennsylvania Insol- 
vency Act is not a bankruptcy act, but is in har- 
mony with the policy of the Bankruptcy Act and 
in aid of its purpose, and is not suspended by that 
act, though inso.vency proceedings thereunder are 
superseded by institution of proceedings in bank- 
— re McElwain, U. 8. C. C. A., 296 Fed. 
112. 

12. Banks and Banking—<Acceptance of Check.— 
Where a bank received a check, charged depositor’s 
account, canceled the check, retained its posses- 
sion, and attempted to make payment by draft. 
the check was completely and irretrievably ac- 
cepted, and under Rem. Comp. Stat. §§ 3453, 3522 
and 3579, bank was under a duty to make payment 
in cash to payee, in view of payee’s refus:] of the 
offered draft.—Oregon Iron & Steel Co. v. Kelso 
State Bank, Wash., 224 Pac. 569. 


13.——Deposits.—Where a time certificate of de- 
posit is issued by the president of a bank who is 
in charge of the bank’s affairs and, author zed to 
issue such certificates, issues a time deposit cer- 
tificate in payment of the president’s personal 
check drawn on such bank, the holder of such 
check, knowing nothing of the state of the presi- 
dent’s account in such bank, but acting in good 
faith and by means of which transaction he loses 
title to cotton sold to the president and loses his 
legal rights to protect his interest by legal seizure 
and process, the transaction constitutes a ‘‘de- 
posit’’ within the meaning of section 38, chapter 
207, Laws of 1916, section 3596, Hemingway's Code, 
and is guaranteed under said act.—Anderson v. 
Yates, Miss., 99 So. 499. 


14.——Deposits Forbidden.—Laws N. Y. 1923,.c. 
895, forbidding any individual, partnership or un- 
incorporated association to engage in the business 
of receiving deposits or payments of money in in- 
stallments in sums of less than $500 each, held not 
unconstitutional, on the. ground that it impairs, 
the obligation of contracts, deprives parties of their 
liberty and property without due process of law, 
and denies the equal protection of the law, con- 
trary to Const. Amend, 14, and Const. art. 1, § 10, 
both as to present and future contracts as ap-. 
plied to a common-law trust engaged in the .busi-. 
ness of soliciting and’ receiving payments. under .a-. 
complicated document called a 3 per cent loan, gana; : 
tract, which it is unlikely that applicant will ung 
derstand, and the benefits of which depend «on: : 
a ythe “$500 ‘etn yg rh roe small deposits and 

ose above vii t iy pocertte me. 
McLaughlin, U. 8. 8, C., 44 Sup. Ct., statutes 

15.—Foreign Branch.—Where a:New York “banik ” 
agreed ‘to open an acco’ r~ for plaintiff in its Rus- 
sian branch, and to credit thereto the amount paid 
to it in New York, and after making several pay- 
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ments therefrom the Russian government confis- 
eated the branch bank and made further perform- 
ance impossible, held that bank was plaintiff's 
debtor for the amount of the deposit, and debts 
being intangible things, incapable of physical seiz- 
ure or removal, bank, in an action for balance due, 
could be required to return it.—Sokoloff v. National 
City Bank, N. Y., 204 N. Y. S. 69. 


16. Forgery Insurance.—That an_ insurance 
company, which had indemnified insured against a 
loss sustained by the forgery of checks on his de- 
posit in a bank, took a straight assignment of in- 
sured’s claim against the bank, indicated that the 
parties regarded the money obtained through for- 
gery as the property of the bank, and thereby re- 
pudiated a ratification of the forgery and its 
adoption by insured.—Grubnau v. Centennial Nat. 
Bank, Pa., 124 Atl. 142. 


17.——Instructions on Deposits.—Where principal 
gave bank explicit instructions that checks paya- 
ble to principal should be deposited by agent to 
principal's account, the bank was liable to the 
princiva’ for the loss sustained because of its dis- 
regard of instructions in permitting agent to cash 
and to deposit to his own account checks payable 
to the principal, though the bank did not know 
that agent was obtaining money on the checks 
for his own use and though agent could have de- 
posited checks to principal’s account pursuant to 
instructions and embezzled the money by drawing 
checks thereon by virtue of his authority to so do. 
—Rensselaer Valve Co. v. National Bank of Com- 
merce, Wash., 224 Pac. 673. 


18. Bills and Notes—Corporation’s Renewal.—In 
payee’s action on _ corporation’s renewal note 
against directors who had indorsed note, it was 
no defense that other directors who had indorsed 
original note did not indorse renewal note, because 
officer of corporation who handed note around for 
indorsement and forwarded note to payee failed 
to obtain indorsement of renewal note by other di- 
rectors, where payee took note without notice of 
such defense,—Holland City State Bank v. Ahda- 
wagam Furniture Co., Mich., 198 N. W. 202. 


19.——Duty of Payee.—Where the maker of a 
note turned over a draft and bill of lading to the 
holder for value to collect and apply the proceeds, 
if. the holder failed to do so, or to exercise due 
diligence to do so, whereby the value of the ship- 
ment, at the time the bill of lading was attached 
to the draft, was lost, in an action by the holder, 
on the note, the indorsers were entitled to credit 
for the market value of the lumber.—Citizens’ 
Pank & Trust Co. v. Knox, N. C., 122 S E. 304. 


20.——Negotiability—Under Code, § 4477, and in 
view of Code Supp. 1913, § 3060a5, the negotiability 
of a note is not affected by a provision giving a 
justice of the peace jurisdiction to render judgment 
for the amount thereof in excess of $100.—Newhall 
Sav. Bank v. Buck, Iowa, 197 N. W. 986. 3 


21.——-Post Dated Check.—Under Negotiable In- 
struments Act, §§ 78, 192 (C. S. N. C.. 8§ ; 
3167), providing that a “check” is a bill of ex- 
change drawn.on a bank, payable on demand and 

at instruments payable on demand may be pre- 
sented, within a reasonable time after their issue, 
a postdated check, like any other, need not be 
presented on the day of its date, but may be pre- 
sented within a reasonable time thereafter, and the 
fact that the drawee had money on deposit to meet 
it on that date, but did not have it when the check 
was presented, is not equivalent to a “tender of 
payment” under Negotiable Instruments Act, § 77 
(C. 8.-N. C.. § 3051).—Philadelphia’ Life Ins. Co. v. 
Hayworth, U. S. C. C. A., 296 Fed. 339. 


22.——Promissory Note:—A writing signed the 
maker containing an unconditional promise 4 pay 
a certain- amount at fixed ‘times to a™ certain 
Person or order was a “‘proniissory note’’ under 
G.-L. c: 107, §§ 23. 24:and its’ character as such 
was -not -destroyed because’-it~ Was ‘ payable’ -in 
installments ‘and on the failure to pay one install- 
mient the whole would become due.—Star Brewing 


Co. v. Higgins, Mass., 143 N E. 332. . 
23. _Brokers—Statute of Frauds—A contract 





employing. 2 ‘broker to t 
was indivsible, and being void as to the real 2, 





under statute of frauds, the broker could not re- 
cover for the sale as to the personal property be- 
cause most of the plant. consisted of such property. 
—White v. Panama Lumber & Shingle Co., Wash., 
224 Pac. 563. 


24. Carriers—Power to Revoke License.—A jit- 
ney, the route of which in whole or in part paral- 
lels on the same street the line of any railroad, 
under P. L. 1921, p. 390, being a public utility, 
approval of the public utilities board for its opera- 
tion under Utility Act 1911, § 24, may be condi- 
tional, and the privilege of the board to approve 
municipal license for its operation implies the 
power to revoke the approval for breach of condi- 
tion or other lawful cause.—Board of Public Utility. 
Com’rs v. Sheldon, N. J., 124 Atl. 65. 


25. Commerce—Business at Hand.—Where there 
were no more cars to be moved by switch engines, 
and the only business the engine had upon a track 
at the time of an accident resulting in the death 
of the engineer was to accommodate helpers.,in 
transferring a retracker from one end of the yards 
to the other, the engine and deceased were not 
engaged in ‘interstate commerce,” and recovery 
could not be had under the federal Employers’ Lia- 
bility Act (U. S. Comp. St. §§ 8657-8665).—Meyers 
— v. Chesapeake & O. Ry. Co., Ky., 259 S. W. 
‘. ‘ 


26. Picture Films.—Manufacturer of moving 
picture films, which shipped the films to its 
agencies in several states to be sold and leased to 
owners and operators of moving picture theaters 
throughout the United States, was engaged in “‘in- 
terstate commerce,” within Act Sept. 26, 1914 
(Comp. St. §§ 8836a-8836k), empowering the Federal 
Trade Commission to prevent persons and corpora- 
tions engaged in interstate commerce from using 
unfair methods of competition.—Fox Film Corpora- 
tion v. Federal Trade Commission, U. S. C. C. A., 
296 Fed. 353. 


27. Corporations—Certificate.—Lack of posses- 
sion of a stock certificate does not affect owner- 
ship of corporation stock.—Robey vy. Hardy, Utah, 
224 Pac. 889. 


28.——Right to Sell Stock.—The right of a stock- 
holder to sell his stock cannot be defeated by any 
by-law provision, but the stockholder may divest 
himself of any right to dispose of his property ex- 
cept to the corporation.—Baumohl v. Goldstein, 
N. J., 124 Atl. 118. 


29.——Warranties.—Where plaintiff's petition al- 
leged that they bought wire from defendant cor- 
poration and that, at the time, the defendant made 
the warranty sued on, and evidence showed that 
one of the men with whom plaintiff talked over the 
phone was the local manager of defendant’s store 
and that the other was a salesman in that store, 
a contention that the authority of defendant's 
agents to make the warranty sued on was not 
pleaded and proved was without merit.—Frick & 
Lindsey Co. v, Holbrook, Ky., 259 S. W. 1033. | _ 


30. Eminent Domain—Sovereign Immunity.—The 
city of Chattanooga ,Tenn., is authorized, for the 
purpose of extending a street, to condemn land near 
its business center, which land had been acquired 
by the state of Georgia with the consent of Ten- 
nessee for railroad purposes, as the enterprisé in 
Tennessee is a private undertaking, as to which 
Georgia cannot claim sovereign immunity.—State 
of Georgia v. City of Chattanooga, U. 8S. 8. C., 44 
Sup. Ct., 369. 


31. Explosives—Filling Automobile—In action 
for injuries from ignition of gasoline, which ran 
onto plaintiff’s clothing when the hose used to fil 
the automobile tank in which plaintiff was riding 
was removed from the tank, held that, in permit- 
ting a lighted lantern to sit at her feet, she was 
guilty of contributory negligence; being chargeable 
with knowledge of apparent danger therefrom,— 
+ ag v. Muskegon Co-Op. Oil Co., Mich., 198 N. W. 
..32. . Highways—Crimina] Intent.—G:. L. :c.. 90, § 
24, makes the act of ng a motor vehicle’ on a 

_way “‘so that the lives or ‘safety of the public might 





be. endangered” a criminal offense; and the- in-- 
tent -with whicli the act-is done is ‘an immaterial. 
factor, and it is irrelevant whether the act is negli-. 
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gent or not.—Commonwealth v. Pentz, Mass., 143 
. 322. 


33.—Railing or Fence.—Comp. Laws 1915, § 4395 
et seq., providing that, where a highway is reduced 
to a width of less than 50 feet, it shall be the duty 
of the commissioners to lay out a highway to the 
width of 50 feet or to erect and maintain in good 
order a substantial railing or fence, does not apply 
to a highway in which a ditch or other artificial 
water course exists—Fidler v. Lafayette Tp., 
Mich., 198 N. W. 262. 


34. Insurance—Accidental.—Death unexpectedly 
resulting from the voluntary taking of a non-poi- 
sonous harmless remedy, such as sal hepatica, even 
though taken in a manner to produce, by efferves- 
cence, an irritating gas, which was not expected 
nor intended to produce injurious results, may be 
said to have resulted from ‘violent, external and 
accidental means.’’—Gohlke v. Hawkeye Commer- 
cial Men’s Ass'n, Iowa, 197 N. W. 1004. 


35.——Automobile.—Where the holder of a mort- 
gage covering certain automobiles procured an 
insurance policy to be issued thereon, paying the 
premium out of its own funds, though it had the 
right to claim reimbursement thereof from the 
owner in accordance with the mortgage, and it 
appeared that subsequently the owner also took out 
insurance on the same property, held that such 
second policy did not void the mortgagee’s policy 
as double insurance; the mortgagee having an in- 
surable interest, and acting in its own behalf, the 
insurer knowing what such insurable interest was, 
and issuing the policy to protect that interest.—In- 
vestors’ Mortgage Co. v. Marine & Motor Ins. Co., 
La., 99 So. 486. 


36.—Marine.—When a barge is injured in a 
storm at’ sea, and is insured against perils of the 
sea, when the insurance company, instead of pay- 
ing the indemnity provided for in the policy, with 
the: consent of the owner elects to repair the 
barge, it thereby becomes the duty of the insurance 
company to place the barge in as good condition 
as it was before being injured in the storm at sea. 
Complete indemnity is the contract of insurance.— 
Firemen’s Fund Ins. Co. v. Gulf Transp. Co., Miss., 
99 So. 515. 


37.——-Robbery.—An insured held two policies of 
insurance against loss by robbery. One policy 
specifically covered a described diamond for a 
stated amount; the other covered precious stones, 
but did not mention the diamond. Each policy 
provided that it did not cover articles spécifically 
insured under any other policy, and provided that 
there should be proportionate liability with other 
insurers. on articles not specifically covered. The 
diamond .was taken by robbery. Held that the 
insurer whose policy specifically named the dia- 
mond is liable for the full amount for which the 
diamond was insured.—Lowder v. Travelers’ In- 
demnity Co., Kan., 224 Pac. 918. . 


38.—Sales Contract.—An insurance policy taken 
out by,, vendee, stating the relationship of the 
parties to a sale contract and made payable in case 
of: loss: as their interests appear, held a sufficient 
eompliance. with a provision of the contract 
to. insure, the property and assign the policy as 
collateral, security to the contract, in view of the 
provisions:of a standard policy; but vendee should 
have possession of the policy.—Conners v. Winans, 
N.: ¥., 204. N. Y¥. 8. 143. 


'39.—+Waiver of Forfeiture—A forfeiture in 
curred by the holder of a life insurance policy or 
ccntract is waived if the company, with knowledge 
of the facts, subsequently collects premiums, dues, 
or assessments on account of the contract, and 
retains them, without objection, until after the 
death of.the insured.—Sovereign Camp, W. O. W., 
v. .Pettigrew, Okla., 224 Pac, 545. 


, 40... Landford and Tenant—Mine Company Dwell- 
inigs,—A mining company owns a number of 
dwelling "houses for the use of those employed in 
and about its mines. They form a part of its 
Plant and are necessary to the successful conduct 
ness. They are rented to.its miners at 

ge, hardly sufficient to cover re- 
airs and,.jnsurance,. The rent or_charge is cal- 
culated at..so..much per month, but. it is. paid 


-ON@XY¥./tWO Weeks. by: deductions from-the miners’. 
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wages as they are earned. Miners are not required 
to live in the housés, and those who do not are 
paid the same wages as those who do; all being 
paid at so much per ton. The houses are not kept 
for rent generally, but are occupied only by the 
company’s employees, and then only by its con- 
sent. Under. these conditions a miner is em- 
ployed, is furnished a house, he moves in, con- 
tinues his employment for a number of years, and 
the deductions for rent are regularly made from 
his wages every two weeks; he then voluntarily 
quits work and pays no. rent thereafter. There 
being no agreement that he should occupy the 
house for any definite period, when he ceased work 
for the company his right to occupy the house 
also ceased.—Angel v. Black Band Consol, Coal Co., 
W. Va., 122 S. E. 274. 


41. Literary Property—Publication.—A dramatic 
presentation of a literary production, as it is set 
ferth in the manuscript, does not constitute a 
“publication,” rendering the literary production 
public property.—Brown vy. Ferris, N, Y., 204 N, Y. 
S., 190. 


42. Livery Stable and Garage Keepers.—Garage 
License.—Where defendant repaired automobiles 
and charged for the same, but did not charge 
storage and employed no helper, and was doing 
business in a city of more than 20,000, he was 
taxable under Revenue Act 1923, § 77, imposing a 
license tax on the business of maintaining or 
operating a garage, which is defined as “‘any pla“e 
where automobiles are repaired or stored, for 
which a charge is made.’’—State v. Elkins, N. C., 
122 S. E. 289. 


43. Master and Servant—<Actor’s Contract.— 
Where plaintiff, a motion picture actor, was di- 
rected to appear at defendant’s studio at 9.30 a. m., 
while on his way to the studio his eye was in- 
jured, and he went to a physician, wha removed a 
piece of steel from his eye, and then immediately 
went to the studio, reaching there about 11 o'clock, 
held there was no breach of a contract for a 
month’s engagement in a nroduction costing $1,400,- 
000 justifying plaintiff's discharge, though the de- 
lay cost about $2500.—Rubin v. International Film 
Co., N. Y¥., 204 N. ¥. S. 81. 


44.——Classification of Cars.—Evidence that 
empty cars in a yard belonged to a railroad located 
in another state, and that the yard,was a classi- 
fication yard, did not sustain a finding that the 
cars were instrumentalities of interstate com- 
merce outward bound, under the federal Emnvloy- 
ers’ Liability Act (Comp. St. §§ 8657-8645) and the 
Safety Appliance Act (Comp. St. § 8605 et seq.); 
the classification being alternative in character, 
in that foreign cars were sent home only when not 
needed.—Philadelohia & R. Ry. Co. v. Cannon, U. 
8. C. C. A., 296 Fed. 302. 


45.—Independent Act.—Where wife’s automo- 
bile was used as a pleasure car for the family and 
for the transportation of laundry and supplies for 
a boarding house, the wife was not liable for neg- 
ligence of ‘husband in taking a boy to deliver an 
umbrella without wife’s knowledge, since the car 
at such time was being used’ in a business distinct 
from that for which it was being kept, and the 
husband at the time was not on a mission for the 
wife.—Moulton v. Langley, N. H., 124 Atl. 70. 


46.— Prank by Fellow Employee.—Injury to 
compensation claimant, a car inspector, while per- 
forming his duty, through the prank of another 
employee, who, to scare him, threw a stone on a 
ear which rolled off and struck claimant, who took 
no part in and had no knowledge of such prank, 
ne such act of sport being shown prior thereto, 
held to arise out of employment within Workmen's 
Compensation Act, § 2.—Chicago, L & L. Ry. Co. 
v. Clendennin, Ind., 143 N. B. 303. 


- 47.- Municipal Corporations—Automobile Head- 
lights.—That the headlights of an automobile §il- 
luminated the street for only 26 or 30 feet ahead, 
instead of 200 feet as reauired by Act June 30, 1919 
(P. .L. 678; Pa. St, Bo. §§ 964-1001), would not 
defeat the driver’s right to recover for injuries 
from driving into a rope aéfoss the street at such 
distance above it as to be out of the range of the 
direct rays of. automobile. headlights, in: the ab- 
sence of evidence that:he could: not have stopped 








236 


No. 13 





his car in time to avoid the accident, had he ob- 
served the rope within the limits of his headlights. 
—Clamper vy. City of Philadelphia, Pa., 124 Atl. 132. 


48.——Sidewalk Light.—That a sidewalk light well 
is of standard construction, and that other people 
use it, is no defense to a pedestrian’s action for 
injuries sustained thereon, if it is shown to be 
dangerous, and to be the contributing cause of in- 
jury.—Clausing v. Kershaw, Wash., 224 Pac. 573. 


49.— Sidewalks at Night.—A pedestrian using 
the sidewalk at night had a right to assume it to 
be in reasonably safe condition, and was not bound 
to keep her eyes fastened on the ground continually 
in order to discover possible dangers, being re- 
quired to observe only where and how she was 
going so as to avoid such dangers as ordinarily 
prudent persons would notice.—Greene v. City of 
Philadelphia, Pa., 124 Atl. 134. 


50._—--Traveler’s Protection.—Evidence that man- 
hole in street remained open for several days with- 
out a guard around it would justify a finding of 
negligence on part of contractor for electric light 
company, who opened it, in failing adequately to 
protect travelers on the street.—McGinley v. Edi- 
son Electric Illuminating Co., Mass., 143 N. E. 537. 


51.——Water Destruction.—No distinction can be 
made between waters escaping in destructive 
quantities from a broken reservoir and flooding the 
premises of an adjacent owner, and such waters so 
escaping from a break in a principal main leading 
from such _ reservoir.—Bridgeman-Russell Co. v. 
City of Duluth, Minn., 197 N. W. 971. 


52.. Obstructing Justice—Search and Seizure — 
The owner or occupant has a perfect right to fol- 
low up and observe an officer in making a search 
of his or her home, so long as no resistance, ob- 
struction or opposition to the search is offered. 
If the officer attempts to eject such owner or occu- 
pant when no resistance, obstruction or opposition 
has been offered, the owner or occupant may offer 
equal force to resist being ejected.—Jackson v. 
State, Fla., 99 So. 548. 


53. Railroads—Signals.—In an action for injuries 
to one driving a buggy onto a railroad crossing, 
where freight cars partially obstructed her view 
of approaching trains, in determining whether 
plaintiff was contributorily negligent in going onto 
the crossing without looking for cars the jury 
could consider a brakeman’s conduct in standing 
on the crossing, motioning her to proceed, and 
plaintiff's reliance thereon.—Pittsburg, C., C. & St. 
L. R. Co. v. Cioffi, Ind., 143 N. E. 524. 


54. Sales—Fraud.—Fraud in the sale of an au- 
tomobile renders the contract, not void, but merely 
voidable, and a party thereto may elect to affirm 
it in one action and repudiate it in another, arising 
out of the same transaction, but involving distinct 


issues.—Dwyer v. Redmond, Conn., 124 Atl. 7. 


55.——Quantity.—Where a contract obligated 
buyer to take‘all lumber of the specific dimensions 
stated, of a certain grade, contained in the stacks 
on seller‘s mill yards, to the quantity of 390,000 
feet “estimated,’"’ the latter word as used meant 
practically the same as ‘“‘more or less.’’—Robbins v. 
Hill, Tex., 259 S. W. 1112. 


56. Taxation—State Corporation.—An Iowa cor- 
poration incorporated for the manufacture and 
sale of lumber and kindred commodities with its 
capital wholly invested outside of Iowa is subject 
to taxation under Code, § 1319, and hence its shares 
of stock are not subject to taxation under section 
1323.—Bennett v.:Finkbine Lumber Co., Iowa, 198 
i aw ee as 


67. Wills—Resulting Trust.—Legacies to mem- 
bers of “Sisters of Merty” held violative of mort- 
main statates (Code 1906, §§ 5090, 5091 [Heming- 
78, $879] and “Const. 1890, §§ 269, 
egacies to a religious or ecclesiasti- 
cal society void, in view 6f ‘constitution, by-laws, 
and usages of the “Sisters of Mercy,”. making the 
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members of the “Sisters of Mercy’’ trustees, for 
the benefit of the society, of all property acquired 
by members during their membership, since such 
legacies created a resulting trust in fayor of the 
society in violation of the statute-——Maas v. Sis- 
ters of Mercy of Vicksburg, Miss., 99 So. 468. 


58. Workmen’s Compensation—Bunk Car Fur- 
nished by Railroad.—Where the contract of em- 
ployment did not require a member of a railroad 
bridge gang to occupy a bunk car furnished by the 
company, but the men were permitted to use the 
car over week-ends, held that one who sustained 
fatal injuries while attemptng to put out an eléc- 
tric light before retiring on a Saturday night was 
not within the scope of his employment so as to 
authorize an award of compensation, though the 
employer required employees to take a hook and 
pole from a trolley wire when they retired, so as 
to render the employer liable under the Workmen's 
Compensation Act.—Danville, U. & C. Ry. Co. v. In- 
dustrial Commission, Ill., 138 N. E. 289. 


59.——Casual Employment.—The words ‘‘work 
contemplated,” as used in Workmen’s Compensa- 
tion Act, § 8 (c), providing that the term ‘‘casual’’ 
shall be taken to refer only to employments where 
the work contemplated is to be completed in not 
exceeding 10 working days, without regard to the 
number of men employed, and where the t>tal 
labor cost of such work is less than $100, are used 
in direct connection with the previous word ‘‘em- 
ployment,” and mean the work contemplated as 
the object of the employment; and where one 
employed to do only carpentry work on a building 
repaired under employment, not in the course of 
employers’ business, and it would take him less 
than 10 days to do the work, his employment was 
casual, though all the work by different crafts- 
men, would take more than 10 days, and entail a 
labor cost exceeding $100.—Rissman vy. Industrial 
Accident Commission, Calif., 213 Pac. 991. 


60.—Criminal Assault an Accident.—The de- 
pendents of a detective, who is killed in the dis- 
charge of his duties at a place where he is or- 
dered to be by his employer, by a thief whose 
flight he is attempting to prevent, are entitled to 
compensation under the provisions of the Georgia 
Workmen’s Compensation Act, in a case where 
the evidence shows that the assailant did not 
know the siain employee was a detective. The 
fact that the injury is the result of the willful or 
criminal assault of a third person, and the em- 
ployee is guilty of no misconduct, does not prevent 
the killing from being ‘accidental’ with'n the 
meaning of the Workmen’s Compensation Act.— 
Pinkerton Nat. Detective Agency v. Walker, Ga., 


122 S. E. 202. 


61.——Independent Contractor.—Where a bridge 
contractor arranged with the owner of wagons and 
horses to haul sand from a designated place to the 
bridge, to be paid for on the basis of the cubic 
yard for the amount hauled, and gave no directions 
other than to show the place from which it was to 
be taken and where delivered, and exercised no 
supervision over the wagon owner’s movements, 
such owner was an employee. within the Work- 
men’s Compensation Act.—Clement vy. Duncan, 
Calif., 215 Pac. 1025. 


62.——-Within Act.—Where one employed as a 
collector and messenger was struck by an auto- 
mobile after leaving his home, where he had gone 
in the course of an errand for his employers to 
secure his raincoat before returning to the office, 


- held that the injury “arose out of his employment”’ 


within the Workmen’s Compensation Act.—West- 
ern Pac. R. Co. v. Industrial Acc. Commission, 


63.——Within Act.—Where servant’s work re- 
quired her to hold cloth taut and straight as it 
passed over a roller, and this caused a blister on 
her thumb, which broke. and thereafter the thumb 
became infected, held that the injury was caused 
by “accident,” within the Workmen’s Compensa- 
tion Act, and traceable to the work; the infection 
having presumably occurred on the employer's 
premises, where the employee continued to work 
after the accident.—Western Shade Cloth Co. y. 
In@ustrial Commission, Ill., 140 N. E. 45. ‘ 




















